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PER CURIAM.

Following a jury trid, defendant was convicted of firs-degree felony-murder, MCL 750.316;
MSA 28.548, armed robbery, MCL 750.529; MSA 28.797, and possession of a firearm during the
commisson of a felony, MCL 750.227b; MSA 28.242(2). The convictions arise from the armed
robbery and murder of Donald Reynolds, the owner of the Silver Rail Bar in Jackson County, during the
early morning hours of September 3-4, 1980. The circuit court vacated the armed robbery conviction
on double jeopardy grounds and sentenced defendant to life imprisonment without parole for the firg-
degree murder conviction and to a consecutive two-year term for the feony-firearm conviction.
Defendant gppedls as of right. We affirm.

Defendant first claims that excessive prearrest delay between the crimes and his arrest for those
crimes denied him his due processright to afair trid. We disagree.

Procedural due process protects an accused from excessive delay between the commission of
an offense and his arrest for that offense. US Const Am XIV; Congt 1963, art 1, 8 17. Thethreshold
test is whether the defendant was prgudiced by the dday. In determining whether dismissd is
warranted by the delay, the defendant bears the burden of coming forward with evidence that his right
to afair tria was subgtantidly prejudiced and that the government intentionally delayed the arrest to gain
atactica advantage. USv Marion, 404 US 307, 324; 92 S Ct 455; 30 L Ed 2d 468 (1971); People
v Reddish, 181 Mich App 625, 627; 450 NW2d 16 (1989).



Although fifteen years elgpsed between the time of crimes and defendant’ s arrest for the crimes,
defendant has not established that he suffered substantial prejudice as aresult of the delay. Defendant’s
“[v]ague assartions of lost witnesses, faded memories, or misplaced documents are insufficient” to
warrant adismissa on thisbass. USv Crouch, 84 F3d 1497, 1515 (CA 5, 1996). Although some of
the witnesses memories had faded and a times resulted in incongstent testimony, defendant was able
on Cross-examination to point out the incongstencies and to bring the credibility of their testimony into
question.

Even assuming, as the trid court did, that defendant established some prgudice, proof of
prgudice is insufficient to warrant a dismissal for excessve delay where the reason for the delay was
aufficient to judtify the prgudice. USv Lovasco, 431 US 783, 790; 97 S Ct 2044; 52 L Ed 2d 752
(1977). Defendant neither argued nor established that the prosecutor intentionaly delayed this case to
gain atactical advantage. The record reveds that the prosecutor appropriately delayed prosecuting the
case until he was “ satisfied that he should prosecute and will be able promptly to establish guilt beyond
areasonable doubt.” 1d. at 795.

Defendant next dams that there was insufficient evidence of malice to support his conviction for
fird-degree murder or, dternatively, that the jury’s verdict was againg the great weight of the evidence.
We agree with the trid court that the evidence was sufficient to support defendant’s conviction for
fdony-murder and that the verdict was not againgt the great weight of the evidence. People v Aaron,
409 Mich 672, 733; 299 NW2d 304 (1980); People v Turner, 213 Mich App 558, 566-569; 540
Nw2d 728 (1995). A new trid is not warranted because the evidence does not “preponderate
heavily” againg the jury’s verdict. People v Lemmon, 456 Mich 625, 642; 576 NW2d 129 (1998).
Moreover, contrary to defendant’s assertions, there was no “compromise’ verdict rendered here
because this case involved a verdict with respect to dternative theories of first-degree murder—
premeditated murder and felony murder—rather than a verdict on a lesser included offense. See
People v Vail, 393 Mich 460; 227 NW2d 535 (1975), overruled in People v Graves, 458 Mich 476;
581 Nw2d 229 (1998).

Defendant further argues, as he did below, that he is entitled to a new trid because “newly
discovered” evidence in support of an dibi that would have created reasonable doubt as to himsdf was
not presented by codefendant Derbyshire or, dternativey, that trid counsd was ineffective for falling to
investigate and present this dibi evidence for Derbyshire.

To warrant a new trid on the basis of newly discovered evidence, a defendant must show that
the evidence itsdf, not merely its materidity, (1) is newly discovered, (2) is not merdy cumuleive, (3)
probably would cause a different result on retrid, and (4) was not discoverable and producible &t trid
with reasonable diligence. People v Barbara, 400 Mich 352, 362-363; 255 NW2d 171 (1977).
Defendant has not met his burden of showing that the evidence is both newly discovered and materid.
Id.; People v Van Camp, 356 Mich 593, 602; 97 NW2d 726 (1959).
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Firg, defendant has not shown that the evidence, i.e, the fact that Labor Day fel within the
same week as the offense and the possibility that Derbyshire may have worked on the holiday, rather
than on the day of the offense, could not have been discovered with reasonable diligence.  Second,
where there was no conclusive evidence to substantiate Derbyshire' s purported dibi, defendant has not
established that his codefendant’ s questionable dibi “probably would cause a different result on retrid”
for himsdf. Barbara, supra. Defendant has adso not established that counsdl’s failure to present the
questionable dibi deprived him of a subgstantid defensg, i.e, one that might have made a difference in
the outcome of the trid, People v Hyland, 212 Mich App 701, 710; 538 NW2d 465 (1995), vacated
in part on other grounds 453 Mich 900 (1996), or that there is a reasonable probability that, but for
counsel’s failure to present the purported dibi defense, the result of the proceedings would have been
different. Strickland v Washington, 466 US 668; 104 S Ct 2051; 80 L Ed 674 (1984); People v
Pickens, 446 Mich 298; 521 NW2d 797 (1994); People v LaVean, 448 Mich 207, 216; 528 Nw2d
721 (1995). Thus, defendant has not established that he was deprived of the effective assistance of
counsd inthisregard. 1d.

Defendant has dso not shown that counsd’s further investigation of other leads and suspects
would have reveded any beneficid information, and he has therefore failed to establish that he was
prgudiced by the absence of this information. See People v Mitchell, 454 Mich 145, 163; 560
NW2d 600 (1997); People v Caballero, 184 Mich App 636, 640-641; 459 NW2d 80 (1990).

v

Defendant asserts that the admission into evidence of testimony regarding a handgun possessed
by codefendant Derbyshire violated a mation in limine granted by the trid court excluding the evidence
and that the tria court should have granted defendant’s motion for amidria on thisbass. We disagree.
The bas's of the motion and order in limine were specificaly limited to a Derringer, not a handgun with a
clip as was the subject of the testimony in question. Defense counsel was aware prior to trid that the
witness would testify regarding defendant Derbyshire's possession of a handgun, not a Derringer,
following the crimes. If counsd wanted evidence of any handgun excluded, counsd could have
included this in the motion in limine, but did not do so. The order in limine was not violated, and the
evidence was admissible as relevant and more probative than prgjudiciad. MRE 402 and 403.

\Y,

Defendant clams he was denied a fair trid by improper remarks by the prosecutor during his
closing rebuttal argument. We disagree.

Improper prosecutoria remarks are grounds for reversa where they deny the defendant a fair
and impartid trid. People v Bahoda, 448 Mich 261, 266-267; 531 NW2d 659 (1995). We note that
the only remark to which defendant objected was the prosecutor’s reference to defendant as “ Smilin’
Jack.” That portion of the issueis preserved for gpped; however, defendant’ s remaining claims of error
are unpreserved because defendant failed to timely and specificaly object to the remarks below. Our
review of the unpreserved clams is therefore precluded unless the prgudicia effect of the remarks was



S0 greet that it could not have been cured by an appropriate ingruction and manifest injustice would
result. People v Stanaway, 446 Mich 643, 687; 521 NW2d 557 (1994).

We find that no manifest injustice would result from our falure to review defendant’s
unpreserved claims of error. The remarks, when read in context, were an appropriate response to
defense counsdl’ s arguments and, thus, were not improper. People v Messenger, 221 Mich App 171,
181; 561 NwW2d 463 (1997).

We further conclude that the prosecutor’s apparent reference to defendant as “Smilin’ Jack”
does not warrant reversal. Even assuming that the remark was improper, it was isolated and does not
warrant reversal because, on defendant’ s objection, the prosecutor was appropriately admonished by
the trid court and the remark did not deprive defendant of afair trid. As noted by our Supreme Court,
“[d]efendant is only entitled to afair trid, not a perfect one. He received afair trid.” Bahoda, supra at
293, n 64.

VI

We decline to review defendant’s clam that he was denied a fair trid as a result of witness
Randy Coppernoll being permitted to cdlam the Fifth Amendment privilege without a determination by
the trid court that the privilege was vaid and as aresult of the trid court’s refusd to dlow defendant to
admit evidence that Coppernoll had been a suspect in this case. It was counsel for codefendant
Derbyshire, not this defendant, who attempted to cal Randy Coppernoll as a witness and who
attempted to introduce evidence, through questioning of Detective Boyer, that Coppernoll was a
possible suspect in this case. We further note that defendant did not question Coppernoll as to why he
was assarting the Fifth Amendment and he aso agreed to excuse Coppernoll as awitness. An gppdlant
may not assign error on apped to something that his own counsdl deemed proper at trid or to which he
contributed by plan or negligence. Munson Medical Center v Auto Club Ins Ass'n, 218 Mich App
375, 388; 554 NW2d 49 (1996). Further, because defendant has made no offer of proof as to what
Coppernoll would testify in regard to the ingtant offense, this Court cannot make any determination of
the extent to which his testimony would have been decisve of the outcome of this case. MRE 103.
Defendant has waived thisclam. People v Grant, 445 Mich 535, 553; 530 NW2d 123 (1994).

VII

Defendant next contends that he was unfairly prgudiced by tesimony concerning his prior
incarceration and by evidence that he was involved in illegad drug usage and was a violent man. We
disagree. Because defense counsdl in opening argument referenced defendant’s prior incarceration,
defense counsel opened the door in this regard, and therefore the tria court was within its discretion in
alowing evidence related to defendant’s incarceration. Bahoda, supra a 289. Further, we decline to
review defendant’s clams of error based on evidence, admitted without objection by defendant, that
defendant tsed marijuana in 1980, that Wade Miller felt threatened by defendant, and that defendant
had struck Donna Kilgore. None of these claims of unpreserved, noncongtitutiona error are based on
the admission of evidence which would have been decisve of the outcome of defendant’strid. Grant,
supra at 553.



VIII

Defendant next argues that the tria court’s refusd to dismiss the jury pane and its refusd to
direct the trid spectators that they could not wear Silver Rall Bar shirts denied him a fair trid and an
impartid jury. We disagree.

A juror commented during voir dire that she felt defendant was dready guilty based on “new
evidence’ that she read in the newspaper, without specifying what she had read. Upon questioning by
thetrid court, the juror Sated that she would take into consideration only the testimony presented in the
courtroom. The court refused defense counsel’s motion to remove the juror for cause, but the juror
was subsequently removed on a peremptory challenge by defense counsd. The court then cautioned
the remaining prospective jurors to put the juror’s comments out of their minds and to consider only the
evidence presented at trial. The court denied defense counsel’ s motion to strike the entire jury pandl.

A defendant who chooses to be tried by ajury has aright to afair and impartid jury. Duncan
v Louisiana, 391 US 145; 88 S Ct 1444; 20 L Ed 2d 491 (1968); People v Budzyn, 456 Mich 77,
88-89; 566 NW2d 229 (1997). Defendant was not denied thisright.

The juror’'s comments were dicited by defense counsd, her comments were brief and generd in
nature, and the court issued a curative indruction to the jurors. Jurors are presumed to follow their
ingructions. People v Hana, 447 Mich 325, 351; 524 NW2d 682 (1994). Moreover, the jury pand
was extensvely voir dired, both collectively and individualy, by the court and by counsd. The jurors
who served on the pand declared that they could be fair and impartid and did not have an opinion
regarding defendant’s guilt. The presumption is that the jurors are honoring their oath and are being
truthful. People v King, 215 Mich App 301, 303; 544 NW2d 765 (1996). Accordingly, the tria
court did not err in refusing to drike the entire jury panel.

We dso conclude that the trid court’s refusdl to direct the trid spectators not to wear Silver
Rail Bar shirts did not deprive defendant of afair trid or amount to a miscarriage of justice. It appears
that the court did caution the spectators concerning their behavior, appearance, and contact with the
jurors. Moreover, defendant has presented no evidence that any juror actualy saw the shirts or was
influenced in any manner by them. See generdly, Budzyn, supra, and King, supra at 304-305.

IX

The trid court did not abuse its discretion in denying defendant’s motion for mistrid based on
the prosecutor’s dicitation from Gary Ragb that he would have claimed the Fifth Amendment privilege
agang tedtifying if he had not been granted immunity.

As defendant correctly points out, alawyer may not cal awitness knowing that the witness will
cdam a vdid privilege not to tedtify. People v Dyer, 425 Mich 572; 390 NW2d 645 (1986).
However, in the ingtant case, Raab did not invoke the Fifth Amendment privilege. Rather, he stated that
he would have invoked the privilege but for a grant of immunity. Pursuant to the grant of immunity,
Raeb tedtified at trid.



Where an accomplice or co-conspirator has been granted immunity to secure his testimony, that
fact may be reveded to the jury during examination of the witness by the prosecutor. See People v
Manning, 434 Mich 1, 13; 450 NW2d 534 (1990); People v Atkins, 397 Mich 163, 173; 243
NW2d 292 (1976). Defendant was not denied a fair trid by the disclosure that Raab obtained
immunity in exchange for his tetimony. Id. Any reference to the witness possible invocation of the
Fifth Amendment privilege was, a most, harmless error.

X

Defendant next asserts that the trid court violated his due process rights by requiring him to
appear in leg irons in the presence of the jury where no evidence was presented that he was a threst or
posed an escape risk and the trid court made no findingsin this regard.

A court may order that a defendant be shackled only on the court’s finding that thisis necessary
to prevent escape, to prevent injury to persons in the courtroom or to maintain an orderly trial. People
v Dunn, 446 Mich 409, 425; 521 NW2d 255 (1994). In this case, as in People v Solomon
(Amended Opinion), 220 Mich App 527, 532; 560 NW2d 651 (1996), “the record lacks any
discussion concerning the basis for defendant’s being shackled, there is no indication that the defense
objected to the shackling or called upon the trid court to unshackle defendant, and there was no
showing of actud prgjudice.” Accordingly, defendant has failed to establish that he was deprived of a
fair trid on this basis, and we decline to decide thisissue. |d. Because he has not shown prgjudice asa
result of the leg redtraints, defendant has likewise not shown that he was deprived of the effective
assistance of counse for counse’ sfailure to object to the leg irons. Pickens, supra. We agree with the
trid court’s determination that defendant was not entitled to anew trid on this basis.

Xl

Defendant and his codefendant, Gregory Derbyshire, were tried jointly but had separate juries
to deliberate and decide their respective guilt or innocence. Defendant claims that he was denied a fair
trid and an impartid jury because there was massve media coverage of the verdict in codefendant
Derbyshire' s case, which was rendered while his own jury was sill ddiberating, and that his jury could
not have helped but been aware that the other jury found Derbyshire guilty of first-degree murder and
this knowledge would have influenced their verdict asto him.

Wefirgt note that, after the jury in the codefendant’ s case issued its verdict, defense counsd did
not request that the jury in this case be sequestered. In excusing the jury for the evening, the trid court
strongly cautioned the jury not to discuss the matter with anyone and to stay away from any publicity
surrounding the case. As previoudy noted, jurors are presumed to follow the trid court’s ingtructions.
Hana, supra. More importantly, defendant has made no showing that he was denied afair trid due to
extraneous influence on his jury’s deliberative process.

To prevail, defendant must show (1) that his jury was exposed to extraneous influences, and (2)
that these extraneous influences aeated a red and substantial possibility that could have affected the
jury’s verdict. Budzyn, supra at 88-89. Defendant has smply failed to show that his jury was aware



of, or was influenced by, ether the verdict in the Derbyshire case or by media coverage of these cases.
Defendant is not entitled to anew trid on thisbasis.

Xl

Findly, we conclude that the trid court did not abuse its discretion in denying defendant’s
moation for new trid on remand from this Court.

There is no merit to defendant’s claim that he was denied a fair trid because the prosecutor
falled to disclose a taped statement made by Gary Raab on June 21, 1995, which defendant asserts
could have been used by the defense to impeach Raab’s credibility at trid. In reviewing this dam, we
congder whether (1) the suppresson was deliberate, (2) the evidence was requested, and (3) the
defense could have sgnificantly used the evidence. People v Miller (After Remand), 211 Mich App
30, 47; 535 NW2d 518 (1995). There was no evidence that the police or prosecutor deliberately
faled or refused to disclose the statement in question. The existence of the taped statement was
disclosed in a police report provided to defense counsd prior to tria and was disclosed at the
preliminary examination. Further, it is undisputed that the defense did not request the taped statement
until after trid, and that when the request was made, the tape was provided to the defense. Findly,
defendant has not demonstrated that the defense could have sgnificantly used the evidence to render a
“reasonable probability” that the result would have been different had the evidence been given to the
defense. See Kyles v Whitley, 514 US 419; 115 S Ct 1555; 131 L Ed 2d 490, 505-508 (1995);
Sanaway, supra at 666; Barbara, supra at 362-363. The evidence was not “newly discovered.”
Id..

Defendant was aso not entitled to a new trial based on aleged nondisclosure a trid of Gary
Raab's datus as an “inmate’ a the time of the ingant offense. It is undisputed that defendant’ s trid
counsal was aware prior to tria of Raab’'s datus as an inmate in the resdentid home program.
Therefore, the prosecution did not breach any duty of disclosure and the information was not “newly
discovered” after trial. Barbara, supra. Thereisno reasonable probability that the result at trial would
have been different had Raab's Satus as an inmate in the resdent home program at the time of the
offense been disclosed to the jury because his status as such does not mean that he could not have been
with defendant and Derbyshire a the time the indant offense was committed.  Further, dthough
defendant argues that Raab's inmate status could have been used to further impeach his credibility,
which was extensvely impeached through the trid, this is generdly insufficient to warrant a new trid.
See Lemmon, supra at 643; Barbara, supra at 363.

We decline to address defendant’ s generaized assertions regarding the failure of the police to
adequatdly investigate this case because defendant presents no particularized arguments in support of
these clams. A defendant may not merely announce a position and leave it to this Court to discover
and rationdize the basis for the clam. Goolsby v Detroit, 419 Mich 651, 655, n 1; 358 NW2d 856
(1984); People v Leonard, 224 Mich App 569, 588; 569 NW2d 663 (1997).



Affirmed.
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